CITY of THE DALLES

313 COURT STREET
THE DALLES, OREGON 97058

(541) 296-5481
FAX (541) 296-6906

SUPPLEMANTAL AGENDA STAFF REPORT

AGENDA LOCATION: Action Item #11-A

MEETING DATE: June 27, 2016

TO: Honorable Mayor and City Council

FROM: Gene Parker, City Attorney
Richard Gassman, Planning Director

ISSUE: Continued deliberation for General Ordinance No. 16-1343,
concerning proposed time, place and manner regulations of
facilities for processing, production, retailing and wholesaling of
marijuana

BACKGROUND: The City Council requested additional information as to the
location of licensed day care facilities and maps which would show potential buffer zones
around recreational marijuana facilities at distances of 500 and 750 feet for the day care
facilities and established churches. The Council also requested additional information
related to the possible definition of an established church.

Information Related to Day Care Facilities

Enclosed with this supplemental staff report is a list of child care facilities registered with
the Early Learning Division of the State of Oregon. This list is identified as Attachment
#6. Also enclosed are three maps, identified as Map #5, Map #6, and Map #7, which
show a buffer zone for licensed day facilities and churches at distances of 500 feet, 750
feet, and 1000 feet from a recreational marijuana facility. The buffer zone of 500 feet
shown on Map #5 would include all of the child care facilities listed on Attachment #6,
with the exception of the facility known as Kids Club-Waters Edge, located at 551 Lone
Pine Boulevard. Map #7 shows the location of a 1,000 foot buffer which would include
the facility at the Water’s Edge property.

With the exception of the facility located at the Water’s Edge property, the exiting child
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care facilities listed on Attachment #6 are already included in the residential buffer zones
which prohibit recreational marijuana facilities from being located within 500 feet of
designated residential zones. Including these facilities within a 1000 foot buffer zone
offers no additional protection for these facilities. The practical effect of including the
facilities in a proposed 1,000 foot buffer zone is that it would eliminate another area in
the City where a recreational marijuana facility could be located.

Definition of “Established Church”

During its research, staff was able to find two other definitions related to a “church”: the
first one listed below is from the City of Keizer, and the second is from Wasco County’s
Zoning Ordinance:

“House of Worship”: A church, synagogue, temple, mosque, or other
permanently located building primarily used for religious worship. A house of
worship may also include accessory buildings used for related religious activities
and a residence.

“Church” — A building, together with its accessory buildings and uses, where
persons regularly assemble for public worship, and which building, together with
its accessory buildings and uses, is maintained and controlled by a religious body
organized to sustain public worship.

The definition from the City of Keizer is very similar to the City’s existing definition of a
church which is “A permanently located, fully enclosed building primarily used for
religious worship”.

As noted in the June 13, 2016 staff report, there are unresolved issues as to whether the
Salvation Army facility would qualify as an established church. It is unclear if the term
“building” would include the entire building which includes a thrift store, which would
not appear to involve public worship activities, or whether the portion of the building
which is used for worship activities would constitute a separate building. If the City were
to consider a definition similar to the one used by Wasco County, there would still be
unresolved issues as to whether the thrift store part of the building would be considered
an accessory use or building which is used for the regular assembly of public worship, or
whether the Salvation Army qualifies as a “religious body organized to sustain public
worship”. The dilemma appears that no matter what definition is used to define the term
“church”, it is unclear whether the Salvation Army building would fit within the
definition of a church, and there is a strong likelihood that a legal challenge would be
raised if the City determined that the Salvation Army did fit within the definition of a
church.

Analysis of Potential Concerns

State law allows the City to consider the adoption of reasonable time, place, and manner
regulations related to facilities for the processing, production, retailing and wholesaling
of marijuana. Unfortunately the state law provides very little guidance as to what
constitutes a “reasonable” regulation of these types of facilities.
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For the following reasons, it is staff’s recommendation that the City Council not include
licensed day care facilities and established churches within the 1000 foot buffer zone
proposed by the Planning Commission:

1.

2.

As noted above, attempting to apply a definition of an established church to
the Salvation Army building would likely result in a legal challenge to the
adoption of any buffer zone including the Salvation Army in such a buffer
zone, and to any determination by the City that the Salvation Army facility
meets the definition of an established church.

With the exception of the one child care facility located at the Water’s Edge
facility, the existing child care facilities are already protected by the 500 foot
residential buffer areas. The only actual impact of including the child care
facilities in a proposed 1,000 buffer area would be to eliminate an additional
area where a recreational marijuana facility could be located.

The inclusion of day care facilities and established churches with a proposed
1,000 foot buffer area would have the effect of prohibiting retail marijuana
facilities from being able to locate within a significant portion of the City.
The area of potential locations for these facilities, as shown on Map #7,
includes many properties which are already developed, If the practical effect
of the proposed 1,000 buffer zone for the day care facilities and established
churches is that persons seeking to establish a recreational marijuana facility
cannot find a site for their proposed business, within the limited area where
such facilities would be allowed, a legal challenge could be raised that the
City’s regulations have effectively resulted in a ban upon the operation of
these types of facilities, and that such a regulation is not reasonable.

The proposed restrictions in the ordinance related to schools, a public library,
and public parks and facilities, which are attended or used by minor children,
reflects a clear intent to protect minor children from activities associated with
the sale of retail marijuana. Staff does not believe there is sufficient evidence
in the record to justify that inclusion of churches within the proposed 1,000
foot buffer zone is necessary for the protection of minor children.

BUDGET IMPLICATIONS: As noted in the previous staff report, a proposed

ordinance to refer a measure to the voters establishing a three percent tax on the retail
sale of marijuana is scheduled for review and adoption at the June 27" Council meeting.

COUNCIL ALTERNATIVES:

1. Staff recommendation: The City Council determine not to include the Planning
Commission’s recommendation for the proposed buffer zone of 1000 feet for
licensed day care facilities and established churches in the final version of
proposed General Ordinance No. 16-1343.

2.

Alternative: If the Council desires to include licensed day care facilities and
established churches within the proposed 1,000 foot buffer zone, direct staff to
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include the following modifications to be made to General Ordinance No. 16-
1343:

A. Revise all references in the proposed ordinance to buffer zones for licensed

daycare facilities and established churches to read as follows:

A certified family care center, a child care center, or family child care home,
registered with the Early Learning Division of the State of Oregon, existing as
of the effective date of a license issued by the Oregon Liquor Control
Commission for the recreational facility.

An established church, including church schools, existing as of the effective
date of a license issued by the Oregon Liquor Control Commission for the
recreational facility. (Note: the existing definition of church in the City’s
LUDO would not be changed).
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Map #5

City of The Dalles
Potential Marijuana Dispensary Locations

ReV|Sed June 22, 201 6 I Potential Locations

[ schools & Facilities 7000" Buffer
Residential Zones 500’ Buffer
Church & Day Care 500" Buffer

Date: 6/22/2016




Map #6

City of The Dalles
Potential Marijuana Dispensary Locations
Revised June 22, 2016

77 Potential Locations

[ schools & Facilities 1000° Buffer
Residential Zones 500’ Buffer

[ church & Day Care 750" Buffer

Date: 6/22/2016 2




Map #7

City of The Dalles
Potential Marijuana Dispensary Locations
Revised June 22, 2016

‘ Potential Locations

[T schools & Facilities 1000° Buffer
Residential Zones 500" Buffer

[ church & Day care 7000" Bufter
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